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independent points in an argument. First, codes of best practices make practical the observation that the development of knowledge and access to knowledge are inescapably social processes, in additional to individual ones. Second, codes of best practices highlight the existence of institutional settings for the production and re-production of knowledge. Third, codes of best practices signify the growing significance of blended public/ private institutional forms for the development and application of law itself; "law" reform in copyright is not exclusively a matter for public authorities, such as Congress, courts, the Copyright Office, and international conventions. Fourth, and perhaps most important, codes of best practices offer an affirmative vision of the role of fair use as part of a broader project of copyright that extends beyond merely the affirmation of proprietary rights and fair competition in markets for creative and innovative goods, and in doing so they re-affirm that project itself.
II.
Fair use in American jurisprudence typically has occupied the shadow of two concurrent images. Fair use, like the common law doctrine of fair abridgement before it, 9 like contemporary common law doctrines of fair dealing, 10 and like the modern civil law practice of designing specific limitations and exceptions to copyright, 11 has been treated as the exception to copyright's paradigm of exclusive rights. And fair use has been regarded as peculiarly situation-specific and case-specific. Copyright's standard account speaks either in terms of the copyright owner's proprietary right or in terms of competitive injury to the copyright owner's incentives, or both. This conventional wisdom gives fair use no affirmative role in copyright's instrumental calculus, the promotion of learning and the progress of guidelines than actual rules." PIRATES OF Professor Kur offers an elegant exploration of the meaning of the so-called "three-step test" in international copyright law, including the Berne Convention, the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs), and the European Copyright Directive, which governs the extent to which member countries may include in their national law exceptions to the exclusive rights of the copyright owner.
The three-step test is designed to prevent "excepted" uses of a copyrighted work from competing with "normal" exploitation of the work by the copyright owner. knowledge -what eighteenth century philosophers and lawyers knew as learning and science. 12 Fair use is the proverbial safety valve, the condition -perhaps required, at least in the United States, by the constitutional requirement that the government not impair citizens' freedom of expression 13 -that reconciles a system of private right with a system of free expression and free speech. That characterization plays out in the rhetoric of the Supreme Court of the United States 14 as well as in several generations' worth of leading commentary on fair use. Commentary that subordinates fair use to earlier authors' rights, in one way or another, includes suggestions that the law of fair use tracks implied licenses to reuse protected material, granted by the copyright owner; 15 that fair use plugs transactions cost gaps in the market structure of copyright; 16 that fair use should be viewed in remedial terms, rather than substantive terms; 17 that fair use is part and parcel of the proposition that copyright constitutes a 12 "Learning" as copyright's framework comes from the Statute of Anne, which begins with the following preamble: "An Act for both are models that simplify for the law the normative proposition that some thoughts, beliefs, and forms of expression cannot and should not be subject to clearance, either before or after the fact, by owners of private rights, or by the government. Conscience, speech and expression as lived experience are related to but are not identical to freedom of expression and fair use, the rights and legal concepts. 23 The lesson that I draw from these affinities and relationships is one that I want to map onto the codes of best practices initiative. The lesson is this: fair use and free speech appear to pull normatively in the same direction, in offering safety and security for expression of different kinds, 24 even while they pull descriptively in different directions. Unlike free expression, with its normative connections to political governance, social stability, and personal autonomy, fair use as an instrument of knowledge has been copyright's stepchild. But fair use is linked to a variety of phenomena, such as private use of copyrighted works and reverse engineering of computer programs, that seem to have little to do with speech as such. I embrace the normative affinity. The descriptive discontinuity should be remedied. And it can be. But not at the level of the individual actor, speaker, or user, nor at the level of the individual claim, defense, or suit. Mapping the laws of fair use and free speech at that level is the task of a Borgesian cartographer; such detail is inevitably unhelpful. The way forward is institutional.
Individualist perspectives have their histories and their roles. Over the course of the twentieth century, especially during the latter part of the twentieth century, individual speech and expression rights and liberties were loosed from their far-off natural law origins and set free, 25 jostling for attention in the metaphorical marketplace of human experience. The modern link between speech, copyright, and markets is well-established; Justice Oliver Wendell Holmes, Jr. is largely responsible both for the "marketplace of ideas" as a defining metaphor of free speech jurisprudence 26 and for the closely-related "aesthetic nondiscrimination" theme in 23 I note that fair use is properly considered a "right" in both positive and normative terms, though as interpreted by the Supreme Court it is a defense to a claim of copyright infringement, in procedural terms. 27 This is not altogether a wrong development. In many ways, market-oriented perspectives on speech and expression represent the apotheosis of political liberalism. What was lost in the process, however, was any discipline beyond laws and markets themselves. Both free expression doctrine and fair use got into trouble as a result. As the phrase has it, political liberalism as the engine of free expression (or, free expression as the engine of political liberalism; theirs is a recursive relationship) does not "scale" amid pervasive digital networks. 28 Nor is a free speech principle centered on individuals up to the task of resisting the formalist impulses of the law. Corporations are persons, too, according to the law of corporate law due process; now corporations and individuals stand on equal footing, both with full "free speech" rights. 29 A similar evolution, starting from individualist premises, has undermined modern copyright. According to modern law, virtually everyone can be an author, and virtually everyone is. 30 Copyright succeeded initially in its given mission -the production and distribution of knowledge and learning -by commodifying (some might say thing-ifying 31 ) practices of communication and expression. The digital revolution shows how manipulable the concept and technologies of commodification have become. We have marketable bits rather than books and other analog artifacts; we sell and license endlessly combinable and re-combinable digital "things." 32 The trend toward commodification has neither gone too far nor gone far enough; the problem is that commodification of expression in markets has never been sufficiently stable in its own right to support the social structures that it has been asked to support. 33 protected things, and copyright markets do not comprise the entire vocabulary needed to describe the copyright system. In both copyright and free speech settings, digital technology and computer networks -the multiple sources and outlets of "expression" -everywhere, and all the time, exposed as incomplete the "individual liberties" understanding of fair use, like its counterpart understanding of free speech. Neither stands up to the complex demands of media, communications, and human expression. Law that maps only those phenomena is law that has left society's destination too much in the hands of thing-makers and market-makers and not enough in the judgment of policymakers. Society needs a map that provides guides to both. What I mean by pointing to institutions as a way forward is that institutions -regularized patterns of behavior, both formal (firms and universities) and informal (scholarship, journalism) -offer the most sensible way to understand and leverage the normative potential of both free speech and fair use. The key insights here are those of Frederick Schauer and Robert Post in the First Amendment context. 34 First Amendment law, they point out (although in different ways), operates via an important indirection: law's normative objectives vis-à-vis individuals can be realized best not by training the sights of Congress and courts on individuals, but instead by realizing the normative aims of individuals in institutional context. Train the law on institutions, in short, for reasons relating both to life and law itself. The speech in free speech enables individuals to be who they are and who they want to be as autonomous social and political beings; the freedom in free speech allows them to build and sustain institutions that make speech possible and permissible. Free expression doctrine is and ought to be understood primarily in institutional terms, rather than only in personal terms. "Speech" does not make sense, experientially or legally, as a disembodied "thing" to be kicked around a "marketplace of of speech acts teaches that under some circumstances, the meaning of speech is external to the words themselves; the words are "things" whose meaning depends on their roles in certain social settings. 
III.
Since its inception, copyright law has been filled with production-side institutions: booksellers, publishers, distributors, and more recently, collecting societies. During the twentieth century a handful of consumer-side copyright institutions developed, such as the cable and satellite television industries, partly in connection with the design and implementation of compulsory licenses in American copyright law. Institutional libraries, museums and archives, and used bookstores, too, are consumer-side institutions that have long flourished in copyright's shadow. The Library of Congress owes much of the breadth of its collection to mandatory deposit requirements adopted during the mid-nineteenth century. 40 Copyright has been dominated by an individual sensibility spurred by the rhetoric of authorship, but that sensibility has always co-existed with a powerful institutional sense. 41 Partly via public law (compulsory licenses, copyright's first sale doctrine, deposit requirements) and partly via private ordering (private publishers, distributors, and even collecting societies) copyright relies on institutions to facilitate and discipline the production and distribution of knowledge that copyright is intended to support. Without pausing immediately to parse the strengths and weaknesses of each of these institutions, in general terms, copyright's institutionalism is a good thing.
The best practices approach to fair use problems is, among other things, an important extension of this same institutional perspective. At one level, codes of best practices represent a modestly innovative form of private ordering in a domain that has been subject to far grander, more formal, and more ambitious private institutional counterparts, such as AS-CAP and BMI for clearing public performance rights for musical compositions, and the Harry Fox Agency for clearing mechanical rights. HFA may provide the stronger analogy; it is a private business that operates entirely in the shadow of a compulsory license but with no special public law privilege or oversight. 42 That is not all, nor should it be. Codes of best practices may be forms of private ordering, but that characterization offers institutional legitimacy only in the weak sense that any form of private ordering derives legitimacy from the acts of autonomous individuals. The normative thrust of codes of best practices comes from a more specific source that links best practices to copyright itself. I described that source in earlier work on fair use, trying to make sense of it in institutional terms and aligning that institutional sense both with the goals of the copyright system (law) and the goals of human behavior (experience). My prior claims are consistent with the argument implicit in the best practices approach. Those claims can be broken down into three parts: (1) creativity and knowledge production is an emergent property of patterned social behavior; (2) those patterns exist concurrently with but distinct from market-based production of knowledge goods by individuals and firms; (3) those patterned behaviors can be identified as institutions, and exempting those institutions from the discipline of copyright's scheme of exclusive rights is likely to increase the social welfare produced by the copyright system as a whole and is likely to not diminish the social welfare produced by the market side of copyright.
In A Pattern-Oriented Approach to Fair Use, I argued:
The pattern-oriented perspective, by contrast, recasts creativity as an emergent property of a complex system. Given a group, or pattern, or system of some sort, which is not purely homogeneous but which is characterized by a relevant set of sociocultural rules or constraints (such as context, conventions of a domain, and representation or internalization of that domain in the individual), novelty or creative production is the probabilistic -though not necessary -result. It is a process-oriented view, that creativity inheres in the increased number of interconnections that arise in such a context, to be contrasted with the older product-oriented view, the comparison of old and new.
The emergentist approach relies in part on broader interest in exploring the properties of complex systems. These collections of decentralized, evolutionary phenomena are ordered roughly by properties that cannot be captured by descriptions of their constituent parts, which produce complex structures over long periods of time via the interaction, uncoordinated events and actions. It is characteristic of an "emergent" system that its properties cannot be predicted completely by analyses of the properties of its constituent parts; instead, the system is characterized probabilistically. Examples at levels far grander than copyright law and creative expression include the laws of thermodynamics, evolution by natural selection, and evolutionary game theory. At the relatively simple level at which the approach is represented here, social and cultural patterns can be used to define the contours of complex social systems that are probabilistically situated to produce creative expression. If one fa- Social practices of this sort are not perfectly accessible, either to laypersons or to the legal system. Their existence and their scope are not uncontroverted. They are not eternal. Over time, they evolve. No fair use doctrine will eliminate litigation over their meaning, and no doctrine will enable perfect prediction regarding what is fair and what is not. But they are sufficiently autonomous, accessible, and durable that they offer a meaningful guide for achieving the benefits that fair use is meant to offer, whether that is simple fairness, "the good life," or creativity of the sort that the market system may not produce. 45 Those arguments should be viewed critically. I noted originally that my arguments regarding the institutional context of creativity, to which I now add knowledge and learning, are somewhat tentative. The benefits of aligning those arguments with law reform regarding fair use are probabilistic, at best.
Those arguments and the best practices approach are highly sympathetic to one another. The "best practices" of each relevant disciplinary context may be understood as a kind of "pattern" described above, such that a code of best practices is not merely a private, disciplined, institutional defense to copyright infringement claims, but also a way to express the fact that these institutions produce creativity and knowledge. The institution should be recognized as a copyright agent, alongside the individual author, creator, or knowledge producer.
And my arguments are probabilistic, in practice there is some good news: There is evidence of the institutional approach already at work in fair use. A close reading of copyright's fair use jurisprudence reveals that in practice, copyright courts have been pursuing such a pattern-oriented approach to fair use under the formal umbrella of the four factors supplied by Section 107 of the Copyright Act. 46 As I noted above, the institutional approach to knowledge, learning, and creativity has been part of copyright all along -though it has often been treated as a pathology by critics who view copyright as overbroad. so forth has been characterized as a necessary evil in the path to recognition and encouragement for creators and knowledge makers. My view is that these institutions are not harmful as such; the role of each one has to be assessed and justified. Whether they are purely private, blends of public and private elements, or something else, intermediary institutions share elements that can make comparative assessment more straightforward. 47 But it is dangerous to paint with too broad a brush. The point is simply that groups and other institutions possess normative inertia in their own right and should be analyzed for their normative benefits in particular cases, rather than deriving their normative status entirely via the normative status of their members and those who adopt the relevant institutional perspective. 48 Section 107 nods in this direction when it recites a nonexclusive series of favored uses that are described in institutional terms: "criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research." 49 Congress did not make up that list out of whole cloth; the statutory form of fair use is explicitly derived from more than a century of judicial fair use decisionmaking. Those fair use decisions do not exist as free floating normative constructs, which judges use without reference to institutional context. Doctrines of fair abridgement and fair dealing, and the details of the exemptions and limitations section of the European Union's Copyright Directive, illustrate that the institutional matrix of fair use case law, which is reflected in the language of Section 107 quoted above, is broadly shared beyond the United States.
IV.
In emphasizing the normative benefits of institutions in copyright generally and in fair use in particular, I do not lose sight of the fact that the doctrinal question is whether an individual instance of reproducing or 47 distributing a work of authorship should be treated as "fair use" or "unfair use." 50 For a code of best practices, the question is not merely the existence of the practice, but whether the individual user is operating within it -that is, whether the individual is honoring the code. 51 Individuals may have powerful reasons for noncompliance, reasons that society often may want to recognize. Institutional perspectives risk reproducing sameness; 52 fair use (like free speech, often) can and should be about difference. Generally, as with institutional perspectives everywhere, the challenge is to align commercial and cultural interests in comprehensibility, stability, consistency, and predictability with interests in evolution, adaptation, dynamism, novelty, and individual fairness. I have described the possible normative benefits of a best practices project. What about the normative benefits -the legitimacy -of the codes themselves? In my view this question is best answered by figuring out whether it -the institutional approach, manifested in codes of best practicesworks. Codes of best practices in fair use supply a type of discipline that is related to but distinct from the discipline supplied by public law and by the commercial marketplace. What kinds of knowledge worlds and knowledge products do we see as a result of this added layer of discipline?
For now, the answer is partly and perhaps largely that we do not know; too little time has passed, and there is too little data. Codes of best practices come with certain costs -the time and labor associated with identifying a practice, documenting it as such, and communicating the product to relevant audiences; the risk that the "best" practices will be seen as a ceiling on acceptable conduct, rather than as a floor -that are present in nearly every effort to institutionalize a practice, whether the effort is part of a public or private initiative. It is difficult, in other words, to assess the costs of a code of best practices strategy as compared with the cost of any alternative. From the standpoint of benefits, anecdotal evidence abounds that in some contexts, notably documentary filmmakers, the code of best practices has generated related institutional change leading to the release of some films that otherwise would not have survived a 50 Older copyright cases and scholars often characterized infringement as "unfair use. copyright clearance process. 53 In this limited sense, codes of best practices in fair use are increasing the distribution of some knowledge goods over the supply available under existing institutional arrangements. Is there a hidden or unquantified harm to the incentives of other knowledge producers or creators? My intuition suggests that no such offsetting harm exists, but in truth there is no data on point.
In a broader sense, it is difficult to separate the influence of the codes of best practices from the best practices themselves. One premise of the best practices initiative is that these disciplines exist independent of their informal acknowledgement as part of a copyright reform project. The codes are partly documenting existing practice and making it salient, rather than inventing something new. If disciplinary institutions are cauldrons of emergent creativity, then there is little need to reify them with codes and raise the possibility that working within the code offers legal privileges that the participants otherwise could not access. Creativity and knowledge production are happening in any event.
So whether "it works" has meaning here turns on a somewhat deeper question, which is the normative relationship between codes of best practices, as a species of private ordering, and law reform generally. These codes are not merely documenting existing practice. Critiques of the best practices approach that re-characterizes it as relying on custom miss the mark in my view, to the extent that the critiques do not account for the reform agenda that lies beneath them. 54 The subjects of the codes wish to rationalize and reform some of what they do as knowledge producers; the codes appear to argue not just "this is what we do," but also "this is what we believe we should do." And the sponsors and organizers of the codes wish to rationalize and reform some of how copyright law maps onto lived experience. Because the initiative is still in its early stages, the scope and details of that latter agenda are murky. It is not clear, for example, whether the codes are intended for blending with the text and purposes of Section 107 when an appropriate fair use case is adjudicated, so that compliance with a relevant code would be a fact weighing in favor of an alleged "fair" use, or whether the codes are being developed as my earlier writing was offered -as ways to interpret the law as it has been practiced for many years. Or perhaps the codes are constitutions (small "c") for the governance of knowledge disciplines and creative communities, to be interpreted, applied, and refined as autonomous texts and principles, with no planned connection to the public law of fair use. 53 See AUFDERHEIDE & JASZI, supra note 6. 54 The most potent objection to any of these interpretations is that no private group has ex ante authority to appropriate for itself the power to decide what "is" or "is not" fair use, in any context. That role necessarily belongs to public lawmaking authorities -the legislature, in the first instance, and the judiciary, as the interpreter of the intent of the legislature. Group practices are legitimate exercises in autonomous self-ordering so long as we have no concern for spillovers onto adjacent communities or other systematic undervaluing of broader values. As fair use is, among other things, the institutional embodiment of the value of spillovers from the use of copyrighted works, 55 justice dictates that the scope of fair use, like the scope of related limitations on copyright, be determined by public processes. Law reform is taking place outside the public institutions of lawmaking. I have articulated the argument as I think it is strongest in the fair use context. Related points have been raised since the dawn of the Internet era against so-called "law" created by private groups dealing in social and technical standards. 56 This critique is, at its idealist and principled core, irrefutable. But as I have written before, I am a copyright pragmatist as well as a copyright optimist. 57 Similar challenges with respect to other emerging intermediaries -Creative Commons, open source licenses, content aggregators, information services offered by Google, among other firms -have gotten limited traction. The challenge today is to situate these institutions in copyright's existing order and to help that order adapt to them, with grace, where possible. Codes of best practices can be defended, as I have briefly defended them, on purely instrumental grounds, but the fit is imperfect. The empirics are tempting but uncertain. The institutional design intentionally keeps positive law at arms' length, even while the design depends on the law. Codes of best practices and their sponsors want to leverage the normative value of fair use law into stable, knowledge-sustaining institutions, without getting too entangled in the risk of actual litigation. Identifying relevant groups and disciplines and decoding their practices is labor-intensive work and prone to a variety of errors. It is mapmaking of a new kind, and no one argues that the technique is costless, or that it is a panacea. The claim is simply that this is a new way to understand the why and how of free expression in fair use. It might be called therapeutic copy- 58 an effort to make a map that helps us see and know, as knowledge producers and users, scholars, and would-be policymakers. The related claim is that the best practices approach works, or at least, that it can.
V.
I cannot push that point strongly, because the best practices initiative is a second-best approach to law reform. Fair use is an inherently limited tool for copyright reformers. Fair use is now held up as central to copyright's balance between rights owners and readers, scholars, critics, consumers, and other new users, 59 but the doctrine was introduced to the law originally as a lever to expand copyright. 60 The underappreciated history of fair use shows that the doctrine now described as the most important of copyright's limitations was designed in Folsom v. Marsh 61 to enable the commercial expansion of copyright -from a circumscribed knowledgepromoting regime founded on unfair competition principles into a fullblown regime based on individual proprietary rights. A non-institutional sense of fair use, or at least a sense of fair use that is focused principally on individual interests, risks taking fair use doctrine at face value, rather than taking it in historical perspective, and feeding the proprietary rights orientation of copyright. The orientation accepts the legitimacy of the copyright owner's presumptively superior position. Perhaps the most influential fair use scholarship of the last thirty years, Professor Wendy Gordon's Fair Use as Market Failure, 62 has been used and perhaps misused by later scholars and by courts in precisely this way. In that article, Professor Gordon argued that fair use is appropriately applied in contexts where transactions costs would otherwise prevent the consummation of voluntary transactions to enable socially valuable uses of copyrighted works. In practice, courts that have relied on this work have focused on institutional interests on the copyright-owning side of the transaction, as participants in copyright markets defined by individual, proprietary rights, and have expressed minimal concern for institutional interests on the consumption and re-use side of the transaction. 63 The transaction has been everything; the interest in socially valuable uses has been minimized. Some more recent cases have broken away from that model and looked to a discipline-based or institutional sense of the accused infringement, building on the suggestion in Campbell v. Acuff-Rose Music, Inc. 64 that "transformative" uses are more likely to be favored in fair use cases. The paradigmatic example finding fair use is the Second Circuit's opinion in Bill Graham Archives v. Dorling Kindersley, Ltd. 65 This is the more traditional route to law reform: if not outright revision of the text of the fair use statute (or of the scope of copyright as expressed in the copyright owner's exclusive rights), then evolution and interpretation of the statute through repeated judicial application. But this process is slow, even if it is important, and it is subject to a variety of biases and limits. 66 Judges can pass on only the cases that come before them and that are framed in fair use terms, and the current state of the law requires that accused defendants plead and prove a fair use defense. Industry and community practice and the so-called clearance culture in both contexts suggest that the number of such cases is likely to be small, and that disputes are likely to be framed at the margins of copyright law and practice rather than at its center. 67 Copyright owners are unlikely to bring cases that they are unlikely to win; potential fair users have difficulty initiating cases at all. 68 There is reason to suppose, in other words, that law reform through judicial interpretation is unlikely to be broadly effective in influencing either individual or institutional practices regarding knowledge and copyright except, possibly, over a long time frame and in favor of proprietary rights. One worries that implementation of codes of best practices and reliance on them would reinforce the trend to exclude meaningful copyright disputes from public fora. This, too, is ultimately an empirical question. So far, the salience of these codes in relevant disciplines appears to be making understanding of and reliance on fair use or fair use-style arguments more robust, rather than less. But the day is young.
VI.
What if copyright had a narrower initial scope, one more focused on knowledge and learning, as the law once was, and one more oriented to competitive injury than to proprietary right? Do the insights derived from reflecting on these codes of best practices lose their force?
I think not. Suppose that my premise is wrong, and that abstracted models and maps that clearly distinguish law and experience are the solution to the Borgesian problem with which I began. These might be based on legal formalism; they might be based on contemporary law and economics thinking. In that case, however, the cartographic project still needs to start somewhere. It still needs a prime meridian. The appeal of the best practices perspective then is not merely that it situates fair use in institutional context and describes knowledge and creativity as inherently social. The added virtue of the best practices perspective is that it does not regard fair use merely as an antidote to broad copyright (because doing so feeds broad copyright!), but instead treats fair use as an independent normative good -in distinct legal and experiential ways, beyond the particular value of a given work of authorship. It is important to see these codes of best practices not merely as instances of custom affirmed as informal law but also as institutional lattices on which practice and prospect may converge, enabling expression in contexts and communities that are related to copyright law. All expressive communities are related to copyright law, and they map onto the law (as the law maps onto them) in partial, imperfect ways.
Put a documentary filmmaker with an interest in using copyrighted material via a fair use justification up against the owner of a copyright in the filmmaker's source. The best practices perspective implicitly argues that the filmmaker's normative claim is not inherently subordinate to the copyright owner's claim; the temporal bias that usually prioritizes the copyright owner's position has been eliminated. The filmmaker is not necessarily the copyright rule, but neither is the filmmaker necessarily the copyright exception. The filmmaker has a normative claim to use of the copyrighted material that exists regardless of the scope of copyright in the first place. The filmmaker's claim might stand on and be disciplined by institutional context. Or the filmmaker's claim might stand on and be disciplined by a more abstract set of legal principles that describe competitive injury and the public good. The version that we prefer will depend on the scale of the map that we believe is right, on whether the map should be supplied exclusively by the government (acting as a flawed agent for the voting public 69 ), and ultimately on the effectiveness of the map in showing society its various destinations. Which version is more effective not just in guiding the filmmaker but in enabling the filmmaker to explore? Which version effectively accommodates not only the filmmaker but the others -copyright owners, knowledge producers and users -who wish to use the same map?
